IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

UNI TED STATES OF AMERI CA,
Plaintiff, CIVIL ACTION
V. No. 04-1223-M.B

SECRETARY OF THE STATE OF KANSAS
and WLLI AM EARL PACKARD

Def endant .
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MEMORANDUM AND ORDER

This case cones before the court on the governnment’s notion for
summary judgnment. (Doc. 9.) The notion has been fully briefed and
is ripe for decision. (Docs. 10, 11, 12, 14, 18, 20.) For reasons
herein, the governnent’s notionis granted in part and denied in part.
I. Facts?

Def endant WIliam Earl Packard is currently confined at the
Forrest City Federal Correctional Institutionin Arkansas. During his
crimnal prosecution, the governnment was represented by Speci al
Assistant U. S. Attorney (SAUSA) Jacqueline Rocusek. Judge Mirguia
presided for the United States D strict Court of Kansas. Packard
pl eaded guilty on June 5, 2000, to charges of attenpt to nmanufacture
Met hanphet ami ne, conspiring to manufacture Methanphetani ne and
possessi on  of a chem cal with the intent to manufacture
Met hanphet am ne.

On or about April 24, 2002, Packard served |lien docunents on

! The Secretary of the State of Kansas has been term nated as a
party to this case pursuant to an agreed Journal Entry of Judgnent.
(Doc. 8.)




SAUSA Rocusek, claimng a right to paynent in the anmount of $750, 000
for “the willful and unlawful (FRAUD) violations of OCath of Ofice
(BREACH OF CONTRACT), failing to protect the unalienable ‘Birth
Rights,” multiple violations of TITLE 5, TITLE 18, TITLE 28 of the
UNI TED STATES CODE, and for initiating crimnal/civil actions agai nst
t he Suprene Sovereign, WIliam Earl Packard while being enployed by
a Bankrupt entity and False Inprisonment of a Private American
Ctizen.” (Doc. 10, exh. 2 at 5.) On or about May 20, 2002, Packard
served an “Affidavit of Sovereignty” demandi ng paynent from SAUSA
Rocusek in the amount of 4.7 billion dollars for her violation of the
Cath of Ofice. Simlar docunents were served on AUSA Em |y Metzger
on August 15, 2003 and Cctober 16, 2003. (Doc. 10, exh. 5.)

On January 13, 2003, Packard filed a Uniform Comrercial Code
(UCC) lien against Judge Murguia for 15 million dollars. On the sane
day, Packard filed a lien in the amount of $750,000 agai nst SAUSA
Rocusek. The governnent filed a conplaint for declaratory and
injunctive relief on behalf of Judge Murguia. Judge Marten granted
relief to the governnent on October 30, 2003.

The [lien] statenent is without validity in |law or

fact. Judge Carlos Miurguia did not know and had never mnet

or talked to Packard prior to Packard s plea of qguilty.

Judge Murguia is not presently and has never been indebted

to Packard in any manner. He has never granted Packard or

anyone on Packard' s behalf a security interest or lien in

any real or personal property owned by or in the possession

of Judge Murguia. H's sole dealings wth Packard consi st of

Packard’ s plea of guilty before himon June 5, 2000, and

his subsequent sentencing of Packard. He does not know

Packard in any capacity other than in his official capacity
as United District Court Judge for the District of Kansas.

* * *

The uncontroverted facts support the relief sought
under the Decl aratory Judgnent Act, 28 U.S.C. 88 2201-2202,
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whi ch gives the court the ability to declare the rights and
other legal relations of interested parties, and may grant
further necessary or proper relief based on its
decl arations. Here, the facts conpel the conclusion that
the illegal lien filed by Packard is null, void, and of no
| egal effect. Packard had no factual or |egal basis to file
such lien. The United States is entitled to a declaratory
judgnment voiding, nullifying and dissolving the illegal
lien intended to obstruct the execution of the |laws of the
United States of Anmerica.

United States v. Packard (Packard 1), No. 03-1170, Doc. 16 at 3-4.

On Novenber 10, 2003, el even days after Judge Marten issued his
ruling, Packard filed a lien in the amount of 20 mllion dollars
agai nst AUSA Metzger. At no time has either SAUSA Rocusek or AUSA
Met zger been indebted to Packard. Mreover, SAUSA Rocusek and AUSA
Met zger have only been in contact with Packard in their official
capacities.

The governnent filed a notion for summary judgnment, seeking
declaratory and injunctive relief, in addition to damages under the
Fal se Clains Act. After initial review, the court asked the parties
to supplenment their filings to address the definition of claimunder
the False Clains Act and informthe court as to the applicability of
Rule 11 and/or 28 U. S.C. 8 1927. (Doc. 13.) After reviewing the
suppl emental briefings, the court ordered Packard to show cause as to
why he shoul d not be sanctioned for making a false statenent to the
court. (Doc. 19.) For the reasons herein, the court sanctions
Packard to pay $10,000 to the court for his violation of Fed. R GCiv.
P. 11(b)(2).

II. SUMMARY JUDGMENT STANDARDS
Federal Rule of G vil Procedure 56(c) directs the entry of

sumary judgnent in favor of a party who "showfs] that there is no
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genuine issue as to any nmaterial fact and that the noving party is
entitled to a judgnent as a matter of law" Fed. R Cv. P. 56(c).
An issue is “genuine” if sufficient evidence exists “so that a
rational trier of fact could resolve the issue either way” and “[a]n
issue is ‘material’ if under the substantive law it is essential to
t he proper disposition of theclaim” Adler v. WAl-Mart Stores, Inc.

144 F.3d 664, 670 (10th GCr. 1998). Wen confronted with a fully

briefed notion for sunmmary judgnent, the court nust ultimately
determ ne "whether there is the need for a trial-whether, in other
words, there are any genuine factual issues that properly can be
resolved only by a finder of fact because they may reasonably be

resol ved in favor of either party." Anderson v. Liberty Lobby, Inc.,

477 U.S. 242, 250 (1986). If so, the court cannot grant summary
judgnment. Prenalta Corp. v. Colo. Interstate Gas Co., 944 F.2d 677,
684 (10th Cir. 1991).

III. ANALYSIS
A. False Claims Act
The Fal se Cl ains Act provides:

Any person who knowi ngly presents, or causes to be
presented, to an officer or enployee of the United States
Governnent or a nenber of the Arnmed Forces of the United
States a false or fraudulent claimfor paynent or approval
. . . 1sliabletothe United States Governnent for a civi
penal ty of not |ess than $5,000 and not nore than $10, 000,
plus 3 tinmes the anmount of danages which the Governnent
sust ai ns because of the act of that person.

31 U.S.C. 8§ 3729(a)(1).
The governnent asserts that the lien docunments served on both
Rocusek and Met zger are fal se clains and, therefore, Packard is |iable

under the Act. The statute defines a claimas “any request or denand,
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whet her under a contract or otherw se, for noney or property which is
made to a contractor, grantee, or other recipient if the United States
Governnent provides any portion of the noney or property which is
requested or denmanded, or if the Governnent wll reinburse such
contractor, grantee, or other recipient for any portion of the noney
or property which is requested or demanded.” 31 U S. C. 8§ 3729(c).
The governnment asserts that Packard s liens satisfy this definition
since “the United States coul d have paid Packard s dermand for paynent
to avoid the threatened action against its enployees, i.e. the filing
of the liens.” (Doc. 14 at 4.)

The Third Circuit exam ned the history and purpose of the act in
construing the definition of claim

The Fal se Clains Act was originally adopted foll ow ng
a series of sensational congressional investigations into
t he sal e of provisions and nunitions to the War Depart nment.
Testinony before Congress painted a sordid picture of how
the United States had been billed for nonexistent or
wort hl ess goods, charged exorbitant prices for goods
delivered, and generally robbed in purchasing the
necessities of war. Congress wanted to stop this plundering
of the public treasury. At the sanme tine it is equally
clear that the False Clainms Act was not designed to reach
every kind of fraud practiced on the Governnent.

* * %

The False Clains Act seeks to redress fraudul ent
activity which attenpts to or actually causes econom c | 0ss
to the United States governnent. As the Suprene Court held
in Hess, the purpose of the False O ainms Act was to provide
for restitution to the government of noney taken fromit by
fraud. It was not intended to inpose liability for every
fal se statenent nmade to the governnent.

FN5. Extending the Fal se Cains Act to reach any fal se
statenment nmade to the governnment, regardless of any
i mpact on the United States Treasury, woul d appear to
i nper m ssi bly expand st andi ng doctrine and essentially
permt any plaintiff to sue on behalf of the
government when false or msleading statenments are
made to any gover nnent agent including the courts, the
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| egi sl ature or any |aw enforcenent officer.

For these reasons, we hold the subm ssion of false
clainms to the United States governnent for approval which
do not or woul d not cause financial |oss to the governnent
are not within the purviewof the False Cains Act. Unless
these clains would result in economc loss to the United
States governnent, liability under the False dains Act
does not attach.

Hutchins v. Wlentz, Goldnan & Spitzer, 253 F.3d 176, 183-184 (3d Cir
2001).

The Eighth Circuit has also held that “only those actions by the
cl ai mant which have the purpose and effect of causing the United
States to pay out noney it is not obligated to pay, or those actions
which intentionally deprive the United States of noney it is lawfully
due, are properly considered ‘clains’ within the nmeaning of the FCA.”

Costner v. URS Consultants, Inc., 153 F.3d 667, 677 (8th Cr. 1998).

To find otherwise would extend the Act to allow recovery for false
“statenments” instead of false “clains.” And it is clear that Congress
did not intend for all fal se statenments nade to the federal governnent
qualify as clains within the neaning of the Act. Hutchins, 253 F. 3d
at 183.

Si nce the governnment has failed to establish that Packard’ s cl ai m
woul d have caused the United States to pay out noney it was not
obligated to pay, its nmotion for summary judgnent on the clains
pertaining to the False Clains Act is denied.

B. Declaratory and Injunctive Relief

The gover nnent seeks an order permanently enjoi ni ng Packard from
filing or serving any |ien docunents against any current or past
enpl oyee of the federal governnment w thout prior approval of this

court. Packard consents to this order. Mor eover, regardl ess of
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Packard’ s consent, this court woul d have granted an i njunction on the
nerits for essentially the sane reasoning Judge Marten opined in
Packard 1. No. 03-1170, Doc. 16 at 3-4.

The uncontroverted facts al so support relief sought under the
Decl aratory Judgnment Act, 28 U S.C. 88§ 2201-2202. Again, for
essentially the same reasoning in Packard I, the liens fil ed agai nst
Rocusek and Metzger are null, void, and of no | egal effect. Packard
has no involvenent with Rocusek and Metzger outside of judicial
pr oceedi ngs. Nei t her Rocusek nor Metzger are indebted to Packard.
As in Packard |, the governnent is entitled to a declaratory judgnent
voiding, nullifying, and dissolving the illegal |iens.

C. Rule 11(b) Sanctions

Fed. R Cv. P. 11(b)(2) provides:

By presenting to the court (whether by signing,
filing, submtting, or |Ilater advocating) a pleading,
witten notion, or ot her paper, an attorney or
unrepresented party is certifying that to the best of the
person's know edge, information, and belief, forned after
an inquiry reasonabl e under the circunstances, --

(2) the clains, defenses, and other |egal contentions
therein are warranted by existing |law or by a nonfrivol ous
argurment for the extension, nodification, or reversal of
existing law or the establishment of new | aw
Packard’ s response to the governnment’s conpl ai nt presented that

the liens he filed were “valid (not bogus) liens.” (Doc. 6.) The
government asserts that Packard knew, at the time of Judge Marten’s
ruling, that the liens were invalid. Packard, in responding to this
court’s show cause order, asserted that the previous lien was void
since the title *Judge’ was used in the filing and, therefore, since
the liens filed agai nst Met zger and Rocusek do not containthis title,

Packard had a good faith belief that the liens were valid. (Doc. 20
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at 1-2.)

Judge Marten did not declare the lien null, void, and of no | egal
ef fect because of Judge Miurguia s title. Rat her, the lien was
declared to be invalid after the court concl uded:

Judge Carl os Murgui a did not know and had never net or

tal ked to Packard prior to Packard' s plea of guilty. Judge

Murguia is not presently and has never been indebted to

Packard in any manner. He has never granted Packard or

anyone on Packard s behalf a security interest or lien in

any real or personal property owned by or in the possession

of Judge Murguia. H's sole dealings wth Packard consi st of

Packard’ s plea of guilty before himon June 5, 2000, and

his subsequent sentencing of Packard. He does not know

Packard in any capacity other than in his official capacity

as United District Court Judge for the District of Kansas.
Packard 1, No. 03-1170, Doc. 16 at 3. Simlar to Judge Mirguia
Met zger and Rocusek di d not know Packard prior tointeractionwth him
in their official capacity and they have never been indebted to
Packar d.

The liens filed against Metzger and Rocusek are virtually
identical tothe lien docunents fil ed agai nst Judge Murgui a. See Doc.
10, exhs. 2, 3, 5. Packard has not asserted any |egal grounds that
grant hima right to file these liens.

The court finds that Packard either knew or should have known
that his response contai ned a fal se contention. The court accordingly
sanctions Packard $10,000 for his violation of Fed. R Gv. P
11(b) (2).

D. Conclusion?

Plaintiff’s nmotion for declaratory and injunctive relief is

2 The court had requested that the parties supplenent the
briefings to address the applicability of 28 U.S.C. § 1927. However,
after reviewof the relevant authority, the court finds that costs and
attorney fees are not warranted under 28 U S.C. § 1927.
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granted. The referenced liens are null, void and of no | egal effect.
Def endant Packard, along with his agents, enployees and any others in
active concert or participation with him 1is hereby permanently
enjoined fromfiling or recording, or attenpting to file or record,
any docunent or instrunent of any description which purports to create
a "lien" or record of any kind agai nst the person or property of any
current or past federal enployee wi thout the prior perm ssion of this
court; defendant Packard i s permanently enjoi ned fromtaki ng any st eps
toretaliate or to harass fornmer SAUSA Rocusek and AUSA Metzger in any
manner what soever, including but not |imted to physical and financi al
means.

Plaintiff’s notion for summary judgnent under the False Cains
Act is deni ed. Def endant Packard is sanctioned $10,000, payable
imrediately to the Cerk of Court. Defendant Packard is ordered to
i medi ately pay costs to the United States in an anmount of $378.50 in

accordance with 28 § 2412(a)(2).

T 1S SO ORDERED.
Dated this_6th day of June 2005, at Wchita, Kansas.

s/ ©Monti Bel ot
Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE




